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1403.104

impartial, technically sound, and ob-
jective assistance and advice.

(b) With the exception of contracting
personnel, proposal evaluators and ad-
visors are not required to file a Con-
fidential Financial Disclosure Report
(SF450) unless they occupy positions
identified in 43 CFR 20.735.30(b). There-
fore, when an individual is appointed as
an evaluator or advisor, he/she must
sign and return to the CO a Conflict of
Interest Certificate in a format ap-
proved by the HCA. If a potential COI
exists, the appointee must not be al-
lowed to evaluate or advise on an
offeror’s proposal until the conflict has
been resolved with the servicing Ethics
Counselor.

(¢c) During the evaluation process,
each evaluator and advisor is respon-
sible for ensuring that there are no fi-
nancial or employment interests that
conflict or give the appearance of con-
flicting with his or her duty to evalu-
ate proposals impartially and objec-
tively. Examples of situations that
may be prohibited or represent a poten-
tial COI include:

(1) Financial interest, including
stocks and bonds, in a firm that sub-
mits, or is expected to submit, an offer
in response to the solicitation;

(2) Outstanding financial commit-
ments to any actual or potential offer-
or;

(3) Employment in any capacity,
even if otherwise permissible, by any
actual or potential offeror;

(4) Employment within the last 12
months by an actual or potential offer-
or;

(5) Any non-vested pension or re-em-
ployment rights, or interest in profit
sharing or stock bonus plans arising
out of past employment by an actual or
potential offeror; or

(6) Employment of any member of
the immediate family by an actual or
potential offeror.

(d) Bureaus shall include a notice
similar to the following in all cor-
respondence notifying employees of ap-
pointments to serve as technical eval-
uators or advisors, formally called
Technical Evaluation Panels (TEP)
and/or Source Evaluation Boards
(SEB):

You shall not solicit or accept any gift,
gratuity, favor, entertainment, loan, or any-
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thing of monetary value from a competing
contractor involved in any action for which
you participate personally and substantially
under this delegation of authority. You are
also reminded of other conduct prohibitions
in FAR 3.104-3, including negotiating with
competing contractors for future employ-
ment, disclosure of contractor bid or pro-
posal information or source selection infor-
mation, and post-Government employment
restrictions.

Such notice shall include an acknowledge-
ment of receipt signed and returned by the
employee.

1403.104 Procurement integrity.

1403.104-2 Applicability.

Construction contracts (or sub-
contracts in such cases where the trib-
al contractor has subcontracted the ac-
tivity) awarded under the authority of
the Indian Self-Determination and
Education Assistance Act, Public Law
93-638, as amended, are subject to the
provisions promulgated under that Act.

1403.104-4 Disclosure, protection, and
marking of contractor bid or pro-
posal information and source selec-
tion information.

(a) The following classes of persons
may be authorized access to contractor
bid or proposal information and source
selection information to the extent
necessary to accomplish their requisite
duties and responsibilities with respect
to a particular procurement:

(1) Individuals who generate contract
requirements, including program and
technical experts involved in the devel-
opment of statements of work, speci-
fications or similar documents;

(2) Contracting personnel acting in
support of the CO;

(3) Secretarial, clerical and adminis-
trative personnel of the contracting ac-
tivity directly involved in the procure-
ment;

(4) Supervisors in the CO’s chain of
command;

(5) Attorneys in the SOL;

(6) OIG contract auditors, and audi-
tors of other agencies such as the De-
fense Contract Audit Agency (DCAA)
and DHHS when requested to perform
contract audits by the OIG;

(7) Engineers and other technical
support personnel who provide support
to the CO;
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(8) Small Business Technical Advi-
sors and BUDS;

(9) SBA personnel responsible for re-
viewing determinations related to set-
aside acquisitions, determining the
small business status of offerors, proc-
essing applications for Certificates of
Competency, reviewing subcontracting
plans, or awarding contracts under the
8(a) program;

(10) Personnel in DOL responsible for
making eligibility determinations or
for processing preaward EEO clear-
ances;

(11) Personnel who review bid pro-
tests in the GAO and the CBCA;

(12) Personnel serving on technical
evaluation boards or source selection
evaluation boards;

(13) Contract clearance personnel;

(14) Departmental and bureau/office
Competition Advocates;

(15) Personnel in the Congressional
liaison offices;

(16) Agency ethics official and serv-
icing Ethics Counselors;

(17) Members of Congress and mem-
bers of their staff. (See also DIAR
1405.403.); and

(18) Anyone specifically authorized
by the CO.

1403.104-7 Violations or possible viola-
tions.

(a)(1) The CO’s determination that
there is no impact on the procurement
due to a possible violation of the Pro-
curement Integrity Act and decision to
proceed with contract award shall re-
ceive concurrence from an individual
one level above the CO.

(2) In case of nonconcurrence with
the CO’s determination, the HCA shall
provide a copy of the reported violation
and recommended action to the OIG in
accordance with Part 111 DM 3. The
CO, in consultation with the SOL and
the OIG, must justify the compelling
circumstances for immediate award
and obtain approval to proceed from
the BPC without the power of redelega-
tion. Copies of the determination to
proceed with the award will be sent to
the Director, PAM, for submission to
the AS/PMB.

1403.204

Subpart 1403.2—Contractor Gratu-
ities to Government Per-
sonnel

1403.203 Reporting suspected viola-
tions of the Gratuities clause.

When suspected violations of the
clause at FAR 52.203-3, Gratuities, be-
come known to a Federal Government
employee, the matter shall be reported,
in writing, to the cognizant CO or the
CO’s supervisor, as appropriate. The re-
port shall clearly state the alleged cir-
cumstances surrounding the incident
or incidents in which the contractor of-
fered or gave a gratuity to a Federal
Government employee and intended to
obtain a contract or favorable treat-
ment under a contract because of the
gratuity. The date(s), location(s) and
name(s) of all parties involved in the
incident shall be included in the report.

1403.204 Treatment of violations.

(a) The CO will provide the con-
tractor with a formal notice that sum-
marizes the events involving the sus-
pected violation and affords the con-
tractor the opportunity to take the ac-
tion(s) listed under FAR 3.204(b). The
notice shall contain a time limit for
reply and shall be sent by certified
mail return receipt requested. The CO
will submit the report, additional docu-
mentary evidence and other pertinent
information to the HCA for disposition
with a recommended course of action.
A copy of this submission must also be
sent to the Deputy Assistant Inspector
General for Investigations. In consulta-
tion with the SOL and the OIG, and
based on the results of any further dis-
cussion with the contractor, its coun-
sel or witnesses, the HCA may make a
recommendation to the Director, PAM,
pursuant to FAR 3.204(c) and shall pro-
vide formal notice to the contractor of
such recommendation.

(b) If the decision involves the termi-
nation of a contract (see FAR
3.204(c)(1)), the CO will be responsible
for implementing the decision.
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